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CHAPTER 4 
Domestic Relations and Persons 
MONROE INKER and ROBERT F. MC GRATH 
§4.I. Uniform Reciprocal Enforcement of Support Act: Adjudica-
tion of paternity. In M_ v. W_,l Miss M. had originally filed a 
petition in the Family Court, Rockland County, State of New York, 
under the New York Uniform Support of Dependents Law,2 which is 
substantially similar to General Laws, Chapter 273A, the Uniform 
Reciprocal Enforcement of Support Act. The petition alleged that the 
respondent was the father of the petitioner's child, that he was living 
in Massachusetts and that he had neglected to provide fair and reason-
able support for the petitioner and the child. 
The case was transferred to Massachusetts to the First District Court 
of Bristol, under the provisions of the reciprocal act.3 At trial, the 
judge found that the respondent was the father of the child. The 
respondent had requested, and the trial judge had denied, "rulings 
(a) that as a matter of law there must be a finding for the respondent, 
and (b) that an adjudication of paternity may not be made under 
G.L. c. 273A."4 The Appellate Division dismissed a report. The Su-
preme Judicial Court affirmed the order dismissing the report, con-
cluding that a determination of paternity was properly made under 
General Laws, Chapter 273A, and that there was no error in denying 
the respondent's requested rulings. 
The question presented to the Court was whether paternity can be 
established in a civil proceeding under the Uniform Reciprocal En-
forcement of Support Act, since Massachusetts already has a criminal 
statute5 to determine the issue of paternity. In light of the fact that 
there are no practical considerations which would preclude the Massa-
chusetts district courts from determining paternity in civil proceedings 
under Chapter 273A,6 the district courts have proper jurisdiction to 
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§4.1. 11967 Mass. Adv. Sh. 1039, 227 N.E.2d 469, also noted in §5.4 infra. 
2 N.Y. Dom. ReI. Law §§30-42. 
3 G.L., c. 273A, §9, enables the District Court to schedule the matter for a 
"speedy hearing" after receiving certified copies of the petition from a court of the 
initiating state. 
41967 Mass. Adv. Sh. at 1040, 227 N.E.2d at 471. 
5 G.L., c. 273, §15. 
6 The Court noted that even under G.L., c. 273, §15, the Municipal and District 
Courts have jurisdiction over the subject matter. 
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make that determination. The Court stated that "the principal dif-
ference between a civil proceeding under c. 273A and a quasi-criminal 
nonsupport prosecution under c. 273 is that appellate review under 
c. 273A will be by the Appellate Division (See St. 1954, c. 556, §9.) 
rather than (as under c. 273) to the Superior Court with a jury trial 
de novo."7 This difference, however, is procedural and has no effect 
on the jurisdiction of the district court to determine paternity. As the 
Court pointed out, the broad language of Chapter 273A, Section 10, 
permits enforcement of the support obligation if "the court finds a 
duty of support." It would appear that this is the same determination 
of "duty of support" which is made under Chapter 273, Section 15. 
Thus, the language of Chapter 273A would appear to specifically and 
adequately enable the judges of the district courts to make a deter-
mination of paternity. 
§4.2. Alienation of affections: Parent and child. In Poulos v. 
Poulos} the plaintiff, Katherine Snowden Poulos, brought an action 
in tort in three counts: one against her former father-in-law alleging 
loss of consortium and alienation of affections, another count for the 
same cause against her former mother-in-law and a third count alleg-
ing that both of the above-named defendants conspired to commit the 
tort alleged. 
The evidence showed that the plaintiff was a divorcee who had 
"gone steady" with Peter Poulos, the son of. the defendants, and had 
later married him after learning that she was pregnant. Three days 
after the marriage, Peter returned to his parents' home and never 
lived again with the plaintiff. The plaintiff spoke to her husband on 
occasion and evidence of these conversations was admitted to show 
his state of mind. In essence these conversations showed that Peter 
refused to see the plaintiff again because his family would not tolerate 
the marriage. Other evidence .of conversations between the plaintiff 
and her former mother-in-law was admitted and it clearly established 
the mother-in-Iaw's opposition to the marriage. The defendants moved 
for a directed verdict. The motion was denied. From a verdict for tqe 
plaintiff, the defendants appealed. 
The Supreme Judicial Court discussed, at length, the privilege 
accorded to a parent to advise andinHuence .amarried child and to 
guide him in making proper decisions for his best interests, and stated 
that because the rights' and corresponding duties of a parent are much 
greater than those of a stranger, stronger evidence is required to main-
tain an action against a parent.2 In this case, the Court found that 
the mother-in-law had abused this privilege by her characterizatioQof 
the marriage as "a disgrace," her nine attempts 'to induce Peter to 
return home, and her activities in keeping Peter away from the praln~ 
7 1967 Mass. Adv. Sh. at 1044/227 N .E.2d at 473-474. 
§4.2. 11967 Mass. Adv. Sh: 123, 222 N.K2d 887, also noted iIi §3.6 supra. 
2Id. at 125-126, 222 N.E.2d at 890. . . 
2
Annual Survey of Massachusetts Law, Vol. 1967 [1967], Art. 7
http://lawdigitalcommons.bc.edu/asml/vol1967/iss1/7
DOMESTIC RELATIONS AND PERSONS 59 
tiff following the separation. The Court stated that there was sufficient 
evidence to show that the pressure brought to bear by the mother-in-
law causally affected the separation and that the plaintiff was not 
required to show that the mother-in-Iaw's actions were the sole cause 
of theseparation.3 No abuse of the parental privilege was found in the 
actions of the defendant father-in-law despite the fact that he sent his 
wife to urge his son to return home, and, also, despite evidence that 
he said to the plaintiff that ~'Peter is not paying you any of this 
money .... You'll never get in our family and you'll never get any 
of our. money or his money."4 
The facts in this case point out the difficulty in determining the 
distinction between what a parent may do or say in regard to what 
he believes to be in his child's best interest, on the one hand, and 
conduct that may be unreasonable or actuated by improper motives, 
on the other. It is interesting to note that the Court is deviating from 
an earlier line of cases5 which hold that a parent's privilege could be 
destroyed only by proof of malice or ill will, in adopting the view 
'that. such a· privilege may be destroyed by proof that it has been 
seriously abused;6 
§4.3. Custody: Jurisdiction of Probate Court. In Green v. Green,l 
the wife, resident and domiciled in the Commonwealth, filed a peti-
tion for separate support and for custody of children under General 
Laws, Chapter 209, Section 32, against her husband. Two minor chil-
dren had been in the custody of the father since the parties separated 
prior to 1965. Prior to the initiation of these proceedings, the husband 
changed his domicile and residence from Massachusetts to Illinois. 
The children continued to reside in Massachusetts with the husband's 
JIlother until just before the action was brought, when she took them 
.to Illinois where they resided with her and their father at the time 
of the hearing. No prior notice of the removal was given to the wife, 
,POf had she con1/ented to such removal. The wife obtained personal 
service upon the hus:l>and in Massachusetts. Appearing specially, the 
husband filed a plea contesting jurisdiction, alleging that because, at 
the time the petition was filed and continuously thereafter, the chi 1-
.dren were residing and domiciled with their father in Illinois, the 
court ·was without jurisdictioIl to make an order for their care, custody 
and maintenance. The trial judge denied the plea but reported the 
question under General Laws, Chapter 215, Section 13. 
The husband's first contention was that the requirement of Chapter 
209, Section 37, that the petition be brought in the Probate Court for 
the county in which the children are residents or inhabitants, was 
intended to apply also to Chapter 209, Section 32. This was rejected 
3Id. at 127, 222 N.E.2d at 891. 
4 Id.at. 128, 222 N.E.2d at 891, 
5 See e.g .. Multer v. Knibbs,19~ Mass. 556, 51}8-559, 79 N.E. 762, 764 (1907). 
61967 MlI.ss. Adv .. Sh. at 126, 222. N.E.2d at 890. 
§4.3. 1351 MlIss. 466, 221 N.E.2d 857 (1966). 
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by the Court, which held that the wording of Section 37 indicates that 
the requirement is in the nature of venue, as well as jurisdiction, and 
Section 32 has its own different venue requirement, stated in Chapter 
209, Section 34. The husband further contended that, in custody pro-
ceedings, jurisdiction must be based upon either the domicile or 
residence of the children within the Commonwealth. The Court, 
acknowledging that this was the usual rule, but pointing out that no 
Massachusetts case held that domicile and residence are exclusive pre-
requisites of jurisdiction,2 rejected the husband's contention in favor 
of the rule that personal jurisdiction of the parents is a sufficient basis 
for exercising jurisdiction in custody proceedings under Chapter 209, 
Section 32. 
The case of Sampsell v. Superior Court of Los Angeles County,3 
cited by the Court, is the first decision containing a full recognition 
and analysis of the three bases for jurisdiction in custody cases: (I) 
domicile of the children, (2) residence or domicile of the children, 
and (3) in personam jurisdiction of the children's parents. The facts 
of the Sampsell case would have permitted a decision based on the 
narrow ground of domicile, but the California Supreme Court based 
its decision on broader grounds: 
It is a sufficient basis for jurisdiction that the state "has a sub-
stantial interest in the welfare of the child or in the preservation 
of the family unit of which he is a part .... "4 
Subsequent to the Sampsell decision there has been substantial au· 
thority expressly holding that personal jurisdiction over the parents 
is a sufficient basis for jurisdiction in custody cases.5 
In adopting this view, at least with respect to Chapter 209, Section 
32, proceedings, the Court reasoned that the presence of the parents 
who are competing for the children's custody often will afford a court 
as reasonable an opportunity to decide which party should prevail 
as the presence of only one parent with children (under the residence 
basis), or of one parent alone (under the domicile basis); and since 
a custody determination under Section 32 arises in connection with a 
separate support proceeding, in which jurisdiction does not depend 
upon domicile or residence of children, it may be in everyone's best 
interests to settle all related litigation in one proceeding. 
This case does not hold that a trial judge must exercise the juris-
2 The husband relied upon Schmidt v. Schmidt, 280 Mass. 216, 182 N.E. 374 
(1932), involving c. 209, §32, and Conley v. Conley, 324 Mass. 530, 87 N.E.2d 153 
(1949), involving c. 208, §28. 
332 Cal. 2d 763, 197 P.2d 739 (1948). 
4Id. at 789, 197 P.2d at 750. 
5 E.g., Burgo v. Burgo, 149 F. Supp. 932 (D.C. Alaska 1957); Weiler v. Weiler, 
331 S.W.2d 165 (Mo. 1960); Wilson v. Wilson, 66 Nev. 405, 212 P.2d 1066 (1949); 
Wallace v. Wallace, 63 N.M. 414. 320 P.2d 1020 (1958); Jackson v. Jackson, 241 
S.C. 1. 126 S.E.2d 855 (1962); see Goodrich. Handbook of the Conflict of Laws 
§136 (4th ed. Scoles 1964); Restatement (Second) of Conflict of Laws §1l7 (Tent. 
Draft No. I. 1953). 
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diction to make a custody decree in proceedings arising under Chapter 
209, Section 32, where the Court has in personam jurisdiction of both 
parents. The Court is careful to point out that the welfare of children 
and the effective representation of their interests are the paramount 
considerations in determining whether to depart from the usual 
ground for exercise of the jurisdiction. The Court also lists other 
pertinent factors to be considered by the trial judge in making his 
determination: (I) access to the relevant evidence, (2) convenience of 
forum, (3) the circumstances upon which the children's present domi-
cile and residence are based, and (4) whether continuing supervision 
by a court of another jurisdiction is desirable.6 
§4.4. Proposed legislation. The most noteworthy of legislative 
developments during the 1967 SURVEY year in the field of family law 
is a proposal to amend General Laws, Chapter 208, Section I, by add-
ing thereto an additional ground for divorce. A divorce would be 
granted 
on the libel of either party if the parties have lived apart pursuant 
to a decree of separation for a period of two years after the grant-
ing of such decree and satisfactory proof is submitted by the 
libellant that he or she has duly performed all the terms and 
conditions of such decree, or on the libel of either party if the 
parties have lived apart for a period of two years pursuant to a 
written agreement of separation, subscribed under seal, acknowl-
edged and notarized, which was filed within thirty days after its 
execution with the register of probate for the county where 
either party resided at the time of the execution, and the libellant 
submits proof that he or she has duly performed all the terms 
and conditions of the agreement.1 
This proposal, if adopted, would effect a marked change in the 
basic policy of the Commonwealth toward divorce itself. Most of the 
present grounds for divorce involve moral fault or conjugal mis-
conduct.2 The newly proposed ground is actually divorce by consent, 
with a built-in waiting period of two years, evidently for the purpose 
of possible reconciliation. Every practicing family law lawyer knows 
well enough that the great bulk of uncontested divorces are, in reality, 
divorces by consent, and that some of them involve perjured testi-
mony.s The proposed new ground would to a great extent eliminate 
these present evils. New York has adopted similar legislation.4 It is 
6351 Mass. at 472. 221 N.E.2d at 860. 
§4.4. 1 House No. 804. §1 (1967). 
2 See Rice v. Rice. 332 Mass. 489. 490-491. 125 N.E.2d 787, 787-788 (1955); Sylvester 
v. Sylvester, 330 Mass. 397, 401, 113 N.E.2d 830. 831-832 (1953); Reddington v. 
Reddington. 317 Mass. 760, 763-765, 59 N.E.2d 775. 777-778 (1945). 
8 Attempts to seek divorce through perjury or collusion are not condoned. Coe 
v. Coe. 320 Mass. 295. 302-304. 69 N.E.2d 793. 796-797 (1946). 
4 N.Y. Dom. ReI. Law §170 (6). 
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interesting to note that since the register of probate is under noobli~ 
gation to accept for filing the agreements of separation ·mentioned'iri 
House Bill 804, the section, if enacted, may be inoperative~ 
Section 2 of House Bill 804 proposes an amendment to General 
Laws, Chapter 209, Section 2, which presently permits a married 
woman to make contracts as if she were single, and to make such 
contracts with her husband. The proposed amendment adds; "except 
that any agreement, whensoever executed, between busband and' wife 
to dissolve a marriage shall be void ... ,"Massachusetts courts, of 
course, would never enforce an agreement to dissolve a marriage, for: 
a marriage can be dissolved only as provided foibystatute.5 This 
provision would therefore seem to be superfluous, or merely a codifi-
cation of decisional law. However, the sectIon further provides: 
nor shall any. agreement, whensoever executed, operate to. rdieve 
the husband of his liability to support his wife, or relieve the wife 
of liability to support her husband in a case where she is pos-
sessed of sufficient nieansandhe is incapable of self support and 
has become or is likely to become a public charge;pr()vided"h()w~ 
ever, that no agreement between husband and' wife shall' be 
deemed an agreement to dissolye the marriage unless it contains 
an express provision to that effect, or provides for 'the procure-
ment of ground for divorce. 
Many separation agreementsmadetoda,yprovide for.a lump~sumpay­
ment to a wife .. in full arid' complete satis£actiqn alld settlement of 
any and all claims and rights of the wife for suppoit and main-
tenance; many are made which provide for a lump-sum payment to-
gether with specified periodic support ,payments;' and others provide 
for specified periodic support payments alone. It would appear that 
the aforequoted passage, if enacted, may render void or seriously affect 
the enforceability of all such agreements, and further confuse an 
already gray area of domestic relations law. 
5 Cf. Coe v. Coe, 320 Mass; .295', .1102-304, .69 N.E.2d 793, 796-797(1946); Redding-
ton v. Reddington, 317 Mass. 760, 765, 59 N.E.2d 775, .777-778 (1945).' 
6
Annual Survey of Massachusetts Law, Vol. 1967 [1967], Art. 7
http://lawdigitalcommons.bc.edu/asml/vol1967/iss1/7
